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United States Court of Appeals 
For the Ninth Circuit 


ApotpH W. Enasrrom, Trustee in 
Bankruptey for Northwest Chemurgy 
Cooperative, a corporation, Bankrupt, 
Appellant, No. 12733 
VS. 
R. M. WILEY, 
Appellee. 


APPEAL FrRoM THE UNITED STATES DISTRICT COURT FOR 
THE Eastern District or WASHINGTON, 
NORTHERN DIVISION 


BRIEF OF APPELLANT 


JURISDICTION 


District Court 

This was a plenary action by a trustee in bankruptcy 
to recover on behalf of creditors of the bankrupt estate, 
a payment to a former creditor, which was preferen- 
tial and voidable under the laws of the State of Wash- 
ington, Rem. Rev. Stat. §5831-4 and §5831-6, (Com- 
plaint Tr. 3-6). The District Court had jurisdiction by 
virtue of Sec. 70 (e) of the Bankruptey Act (11 U.S. 
C.A., $110 (e). 
Circuit Court 

Final decision and judgment of the Distriet Court of 
the United States for the Eastern District of Washing- 
ton, Northern Division was entered dismissing this ac- 
tion on September 29, 1950 (Tr. 23-24), and this court 
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has jurisdiction of this appeal from said final decision 
of the District Court by virtue of Title 28, U.S. Code, 
§1291, (28 U.S.C.A., $1291). 


STATUTES INVOLVED 
Appellant brought this action pursuant to Rem. Rev. 
Stat. of the State of Washington, §5831-4 and §5831-6 
(Laws of 1941, Chap. 103) reading as follows: 

Section 5831-4.—Preferences by insolvent corpora- 
tions.—Definitions. Words and terms used in this 
act shall be defined as follows: (a) ‘‘Receiver’”’ 
means any receiver, trustee, common law assignee, 
or other liquidating officer of an insolvent corpora- 
tion. (b) ‘‘Date of application’’ means the date of 
filing with the Clerk of the Court of the petition 
or other application for the appointment of a re- 
ceiver, pursuant to which application such ap- 
pointment is made; or in case the appointment of 

a receiver is lawfully made without court proceed- 
ings, then it means the date on which the receiver 
is designated, elected or otherwise authorized to 
act as such. (c) ‘‘Preference’’ means a judgment 
procured or suffered against itself by an insolvent 
corporation or a transfer of any of the property 
of such corporation, the effect of the enforcement 
of which judgment or transfer at the time it was 
procured, suffered, or made, would be to enable 
any one of the creditors of such corporation to 
obtain a greater percentage of his debt than any 
other creditor of the same class (L. ’41, ch. 108, $1). 


Section 5831-6—Preference voidable when—Trust 
fund doctrine superseded. Any preference made or 
suffered within four (4) months before the date 
of application for the appointment of a receiver 
may be avoided and the property or its value re- 
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covered by such receiver. No preferences made or 
suffered prior to such four (4) months’ period may 
be recovered, and all provisions of law or of the 
trust fund doctrine permitting recovery of any 
preference made beyond such four (4) months’ 
period are hereby specifically superseded (L. ’41, 
ch. 103, $3). 

As stated in Meter v. Commercial Tire Co., 179 Wash. 
449 at 451, 38 P.(2d) 383 at 384, the rule now found in 
these statutes was previously a court made rule. It was 
enacted into statute first in 1931 and later in 1941 in the 
form above quoted. The court made rule had been ap- 
plied in many Washington cases since Thompson v. 
Huron Lumber Co., 4 Wash. 600, 30 Pac. 741, that pay- 
ments made by insolvent corporations must be returned 
upon demand by a liquidating officer. 


This rule was frequently invoked by trustees in bank- 
ruptey to recover preferential payments and illustra- 
tive cases are Williams, as Trustee, v. Davidson, 104 
Wash. 315, 176 Pac. 334, and Woods as Trustee, v. Met- 
ropolitan National Bank, 126 Wash. 346, 218 Pace. 266. 
In the latter case the court stated: 

‘“‘“The principle on which the receiver based his 
action would seem to be well founded in law. Ever 
since the case of Thompson v. Huron Lumber Co., 
4 Wash. 600, 30 Pae. 741, 31 Pac. 25, this court has 
adhered to the doctrine that an insolvent corpora- 
tion may not prefer its creditors; that, although 
an individual creditor may do so, even to the ex- 
haustion of his property, the right does not exist 
in a corporation; that its property on insolvency 
becomes a trust fund for the benefit of all of its 
creditors to be equally and ratably distributed 
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among them, Conover vu. Hull, 10 Wash. 673, 39 
Pac. 166, 45 Am. St. 810; Benner v. Scandinavian 
American Bank, 73 Wash. 488, 181 Pac. 1149, Ann. 
Cas. 1914-D 702; Jones v. Hoquiam Lumber & 
Shingle Co., 98 Wash. 172, 167 Pac. 117; Sempson 
v. Western Hardware & Metal Co., 97 Wash. 626, 
167 Pace. 113; Williams v. Davidson, 104 Wash. 319, 
176 Pac. 334. 

‘“The foregoing citations announce the further 
rule, also, that, in an action or suit on the part of 
the receiver to recover as for an unlawful pref- 
erence, it is not necessary that he show that the 
creditor, at the time of receiving the preference, 
had knowledge or reasonable cause to believe that 
the corporation was insolvent. See particularly, 
Jones v. Hoquam Lumber & Shingle Co., supra; 
Williams v. Davidson, supra. 

‘‘Nor were the rights of the parties changed in 
respect to the right to recover the payments as an 
unlawful preference by the transfer of the pro- 
ceedings into the bankruptcy court. By §70e of 
the bankruptcy act, it is provided that the Trustee 
in bankruptcy may avoid any transfer by the bank- 
rupt of his property which any creditor of the 
bankrupt might have avoided, and may recover 
the property so transferred from the person to 
whom it was transferred. That this section gives 
the trustee in bankruptcy a right of action to re- 
cover property transferred in violation of state 
law, and is not subject to the four months’ limita- 
tion of other sections (60b, 67e) of the Bankruptcy 
Act, was held by the Supreme Court of the United 
States in Stellwagen v. Clum, 245 U.S. 605.”’ 
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OPINION BELOW 


This action was one of a group brought by the Trustee 
in Bankruptcy of Northwest Chemurgy Cooperative 
against certain creditors upon identical forms of com- 
plaint to recover alleged preferential payments under 
the statutes of the State of Washington above re- 
ferred to. 


Many of these cases, including this case, are listed 
following Engstrom v. DeVos, 81 F. Supp. 854. In those 
cases motions to dismiss were addressed to the com- 
plaint and overruled by said opimion. An appeal was 
taken in one of said cases testing the ruling of the Dis- 
trict Court in holding that the complaints stated a cause 
of action. Upon said appeal the District Court was af- 
firmed by United States Court of Appeals for the Ninth 
Cireuit (Schneidmiller v. Engstrom, 177 F.(2d) 196). 
Pursuant to stipulation contained in the appeal record 
in the Schneidmiller case judgment for the Trustee was 
therefor entered against all of the defendants so stipu- 
lating, the only exceptions being this case and the case 
against Arthur Benzel which is also now on appeal to 
the Court of Appeals from a judgment of dismissal. 
(No. 12734). 

This case and the Benzel case were submitted on 
written agreed statements of facts. 


The District Court concluded from the findings that 
the action should be dismissed and entered judgment 
of dismissal. 


The decision of the District Court was unreported. 
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STATEMENT OF THE CASE 


After the allegations of the complaint were held to 
state a cause of action in Schneidmiller v. Engstrom, 
177 F.(2d) 196, the parties to this action entered into 
an Agreed Statement of Facts for submission to the 
eourt (Tr. 10-13). Paragraph I of the agreed statement 
in substance and effect simply restated as agreed facts 
Paragraphs 1 to 7 inclusive of the complaint so that 
it is agreed that Northwest Chemurgy Cooperative is 
a bankrupt, that appellant is the duly authorized and 
acting trustee, that at all times material the preference 
statutes of the State of Washington ($$ 5831-4 and 
5831-6 of Rem. Rev. Stat. of the State of Washington) 
were in full force and effect, that Chemurgy was in- 
solvent within the meaning of said statutes for at least 
four months prior to May 29, 1947 (which period in- 
eludes the date of February 7, 1947 on which date the 
check here involved was paid out of the bank account 
of Chemurgy), that during all of said four months and 
at all times subsequent thereto there existed and now 
exists against said insolvent corporation and said bank- 
rupt estate claims of general unsecured creditors upon 
which no payments have been made and the claims al- 
lowed and allowable are greatly in excess of the estate 
assets (Tr. 10-12). 

The effect of said agreement on the facts was to 
establish beyond question that the payment here in- 
volved was a preferential payment recoverable by ap- 
pellant under said Washington statutes subject only 
to the final point as to whether the payment to appellee 
here involved was a transfer of property to a creditor. 
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On the facts of this payment the parties by paragraph 

II of the agreed statement of facts, stated as follows: 
‘On January 27, 1947, the defendant Rk. M. Wiley, 
a resident of Waterville, Washington, sold and de- 
livered to Chemurgy at Wenatchee, Washington, 
79,510 lbs. of wheat at $1.70 per bushel, for a total 
purchase price of $2252.78. At the time of said sale 
on said date he personally received froin Chemurgy 
its check No. 7237, dated January 27, 1947, pay- 
able to said defendant, and drawn on the Wenat- 
chee Valley Branch of The Seattle-First National 
Bank. Defendant first deposited said check for 
payment in the Waterville Branch of The National 
Bank of Commerce on February 6, 1947, and said 
cheek was paid by The Wenatchee Valley Branch 
of The Seattle-First National Bank out of the 
funds of Chemurgy then on deposit with said bank 
on February 7, 1947.”’ 


The agreed statement also presented a single ‘* Ques- 
tion for Decision”’ by the trial court, reading as follows: 
‘“The question for decision by the court under the 
facts of this case is whether or not the payment of 
said check by the Wenatchee Valley Branch of 
The Seattle-First National Bank on February 7, 
1947, out of the account of Chemurgy in said bank 
was a preference in the amount of $2252.78 within 
the meaning of a preference as defined in Rem. 
Rev. Stat. §5831-4(¢)”’ (Tr. 13). 


The court’s answer to this question is found in its 
Conclusion of Law I (Tr. 22) reading as follows: 


“That payment of said check out of the funds of 
Chemurgy on deposit with the Wenatchee Valley 
Branch of The Seattle-First National Bank on 
February 7, 1947, was not such a transfer to the 
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defendant of the property of said insolvent North- 
west Chemurgy Cooperative as to constitute an 
unlawful preference within the meaning of Rem. 
Rey. Stat. of the State of Washington, §5831-4, as 
the transaction was in substance and effect a cash 
transaction and there was no intent on the part of 
either party to create a debtor-creditor relation- 
ship.”’ 


SPECIFICATION OF ERRORS 


1. The court erred in entering that portion of Find- 
ing of Fact III reading: 

‘‘That the plaintiff has failed to sustain the burden 

of proving the transaction constitutes an unlawful 


preference and was other than a cash transaction”’ 
Cine): 


for the reasons: 
(a) That the facts stipulated prove that the pay- 
ment of the check referred to in finding IT on Feb- 
ruary 7, 1947, was a preference within the mean- 
ing of Rem. Rev. Stat. of the State of Washington, 
§5831-4, and 
(b) That the transaction referred to in said Find- 
ing II was not a cash transaction and, 
(ec) Said finding of fact is not contained in the 
stipulation of facts. 

2. The court erred in drawing Conclusion of Law I 
(Tr. 22) to the effect that payment of the check here 
involved out of the funds of Chemurgy on deposit with 
its bank on February 7th, 1947 was not such a transfer 
to appellee of the property of said insolvent Northwest 
Chemurgy Cooperative as to constitute an unlawful 
preference within the meaning of Rem. Rev. Stat. of 
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the State of Washington, § 5831-4 as the transaction 
was in substance and effect a cash transaction and there 
was no intent on the part of either party to create a 
debtor-creditor relationship, for the reasons: 
(a) The Conclusion of Law to be drawn from the 
stipulated facts was that the payment on February 
7th, 1947, referred to in Finding II was a prefer- 
ence within the meaning of Rem. Rev. Stat. 
§5831-4. 
(b) The transaction referred to therein was not a 
cash transaction as held by the court. 
(ec) The evidence, facts and Findings of Fact do 
not support the statement ‘‘* * * there was no in- 
tent on the part of either party to create a debtor- 
creditor relationship.’’ 
(d) ‘The intent of the parties is immaterial. 

3. The court erred in entering Conclusion of Law II 
that defendant was entitled to have judgment dismiss- 
ing the complaint for the reason: 

(a) The stipulated facts and pertinent law require 
the entry of judgment as prayed for in the con- 
plaint. 


4. The Court erred in entering judgment disiniss- 
ing the complaint for the reasons: 

(a) The stipulated facts require as a conclusion 
of law that the payment to defendant of the sum of 
$2252.78 on February 7, 1947, was a preference in 
said amount within the meaning of Rem. Rev. Stat. 
§9831-4(c) and was recoverable under Rem. Rev. 
Stat. 5831-6 by the appellant herein from the ap- 
pellee. 


do. The court erred in not answering the question 
for decision specifically presented by the agreed state- 
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ment of facts by holding that the payment of said check 
out of the bank account of Chemurgy on February Tth, 
1947 was a preference in the amount of said check 
within the meaning of a ‘‘preference’’ as defined in 
Rem. Rev. Stat. §5831-4(c¢). 


6. The court erred in not entering as a conclusion 
of law the conclusion that the payment of said check 
out of the funds of Chemurgy on February 7th, 1947 
was a transfer to the appellee of the property of said 
insolvent Northwest Chemurgy Cooperative within the 
meaning of Rem. Rev. Stat. §5831-4 and a preference 
recoverable by the plaintiff from the defendant under 
Rem. Rev. Stat. of the State of Washington §5831-4 and 
5831-6. 

7. ‘he court erred in not entering judgment as 
prayed for in the complaint for the reasons stated in 
the foregoing paragraphs 1 to 6. 


ig 
ARGUMENT 


The appellant’s Statement of Points on Appeal are 
set forth on pages 33 and 34 of the transcript, and may 
be summarized as follows: 


1. 

In determining whether a payment of money by an 
insolvent corporation is a preference within the mean- 
ing of the Washington statutes, the intent of the parties 
is immaterial — the determination is made on the basis 
of the effect of the payment in diminishing the funds 
of the corporation in payment of a pre-existing ob- 
ligation. 

ile 

The obligation here involved arose on January 27, 
1947, the date on which appellee sold and delivered 
wheat to Chemurgy. The preferential transfer occurred 
ten days later when the wheat was paid for out of the 
aecount of Chemurgy by its bank. 


EEL. 
Said transaction was not a ‘‘cash transaction”’ since 
the seller (appellee) did not receive payment for said 
wheat when he sold and delivered it. 


IV. 

The payment out of the bank account of Chemurgy 
on Hebruary 7, 1947 to appellee for said wheat was a 
preference recoverable by appellant as Trustee in 
Bankruptey under Rem. Rev. Stat. of the State of 
Washington § 5831-4 and § 5831-6. 


All of the record on appeal was designated as mate- 
rial to the consideration of this appeal. 
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Since each of the points on appeal involve all, or 
at least portions of all, of the Specifications of Error, 
the case will be argued by appellant under the first 
three of the foregoing ‘‘Statement of Points’’ and each 
of said points will be deemed in support of each of the 
specifications of error. The fourth point logically fol- 
lows from the first three points. 


I. 

In determining whether a payment of money by an in- 
solvent corporation is a preference within the mean- 
ing of the Washington statutes, the intent of the 
parties is immaterial—the determination is made on 
the basis of the effect of the payment in diminishing 
the funds of the corporation in payment of a pre- 
existing obligation. 

The trial court erroneously concluded (Conclusion 
of Law I—Transcript 22) that there was no intent 
on the part of either party to create a debtor-creditor 
relationship. There is absolutely no statement in the 
agreed statement of facts from which this conclusion 
can even be inferred. It will be noted that the appellee 
waited 10 days before even depositing the check for 
collection during which time Chemurgy of course owed 
him for the wheat. As opposed to the court’s conclu- 
sion which has no basis in fact is the legal relationship 
of debtor and creditor created by the sale and delivery 
of the wheat. 

Preferences made within four months before the date 
of application for the appointment of a receiver 
(trustee) may be avoided and the property or its value 
recovered by such receiver (trustee). 

‘‘Any preference made or suffered within four 
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months before the date of application for the ap- 
pointment of a receiver may be avoided and the 
property or its value recovered by such receiver 
* * *? Rem. Rev. Stat. §5831-6. 


It has been conclusively established that February 
7, 1947, the date of the payment out of the bank account 
of Chemurgy to appellee was within the four-months 
period referred to in the above-quoted Rem. Rev. Stat. 
§ 9831-6. Hngstrom v. DeVos, 81 F.Supp. 854, affirmed 
Schneidmiller v. Hngstrom, 177 .(2d) 196. 

The chronology of events clearly establishes a pref- 
erential payment under the Washington statute: 

January 27, 1947—Wheat sold and delivered by 
appellee to Chemurgy but not paid for (Finding 
ie Tr. 21): 


January 29, 1947— commencement of the four- 
months period within which payments constitute 
preferential payments recoverable by the Trustee 
in Bankruptey (this date as to this bankruptcy 
was authoritatively established by Hngstrom v. 
DeVos and Schneidmiller v. Engstrom, supra) ; 


February 7, 1947—payment for said wheat by 
Chemurgy out of its funds on deposit in the We- 
natchee Valley Branch of The Seattle-First Na- 
tional Bank (Finding II, Tr. 21). 

Upon obtaining title as aforesaid to said wheat, 
Chemurgy of course became a debtor of the appellee 
Wiley and Wiley became a creditor of Chemurgy. 

‘Whenever one person by contract or by law is 
liable and bound to pay another an amount of 
money certain or uncertain, the relation of debtor 
and creditor exists between them.’’ 18 C.J. 24. 

Some other definitions indicating the broad relation- 
ship of debtor and creditor are: 
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‘‘One who has a right to require of another the 
fulfillment of a contract or obligation.’’ In re Put- 
man (D.C. Cal.) 1938 F. 464, 473. 


‘‘One in whose favor an obligation exists, by 
reason of which he is or may become entitled to 
the payment of money.’’ Pierson v. Hickey, 16 8.D. 
46, 91 N.W. 339, 340. 


‘‘One who has the right to require the fulfillment 
of an obligation.”’ In re Wilhelm (D.C. Md.) 25 F. 
Supp. 440, 443. 

‘‘One who has a right by law to demand and re- 
cover of another a sum of money on any account 
whatever.’’ Conrad v. Johnson, 134 Kan. 120, 4 P. 
(2d) 767, 769. 

Since a Washington statute is the basis of this ac- 
tion, the interpretation of such statute by the Wash- 
ington court is of course controlling. A number of 
recent Washington cases interpreting the statute clear- 
ly demonstrate that the payment here involved was 
preferential and recoverable by the appellant as trustee. 
They hold that the intent of the parties is immaterial 
and the test is whether or not the estate of the bankrupt 
is diminished by the transfer to the creditor. 


Seattle Association of Credit Men as Assignee v. 
P. D. Luster, 137 Wash. Dec. 181 (1950), 222 P.(2d) 
843, was an action brought to recover an alleged prefer- 
ence under the statute here involved. The action involved 
three checks made payable to the defendant and paid 
by the insolvent’s bank within the four-months period. 
The transaction giving rise to the payment of the checks 
in suit developed in the following manner: The in- 
solvent ordered a planer from the defendant to be 
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shipped to a lumber company in Georgia, and sent, 
with its purchase order, two checks drawn on the in- 
solvent’s bank account. One check constituting the 
initial down payment on the planer was paid prior to 
the four months and not involved. The second check 
for the balance of the price of the planer was submitted 
by a memorandum stating that the check was to be 
held until the customer had paid for the shipment in 
full. This second check in the sum of $5,335.00 was 
paid out of the insolvent’s account within the four- 
months period. The insolvent also ordered another saw 
submitting two checks, the first of which was deposited 
immediately upon receipt and was paid by the insol- 
vent’s bank within the four-months period and the 
second check was also paid within the four-months 
period. The Supreme Court reversed the trial court 
and ordered judgment for the plaintiff on all three of 
said checks paid within the four-months period. The 
Supreme Court overruled the contention of the de- 
fendant that he only intended to deal on a cash basis, 
stating : 

‘‘It appears to be the contention of respondents 
here that North End was never an antecedent 
creditor of Hosmer, since, as they allege, it was 
the understanding of the parties that North End 
was to retain title to the machines until Hosmer 
had paid for them. The agreements between Hos- 
mer and North End, respondents assert, amounted 
to no more than contracts to sell, and the sales 
themselves did not take place until the checks, pre- 
viously delivered by Hosmer to North End were 
cashed. Thus, no credit was ever extended to Hos- 
mer, and the sales were cash transactions, since 
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title to the machines, in respondents’ view, did not 
pass until the time that they received their money. 
From this it would follow that Hosmer’s estate 
was in no degree diminished by the cashing of the 
checks, and it is respondents’ position that there 
was, consequently, no preference and that Stern v. 
Lone has no application to the present situation.”’ 


The court in overruling this contention did so in 
language equally applicable to such a contention by the 
defendant (appellee) here. The court stated: 

‘“The essential problem, therefore, is to deter- 
mine when the sales transactions were consum- 
mated. If they remained executory until North 
End cashed the checks, then there was no prefer- 
ence in either of the transactions, for North End 
received adequate consideration for them at that 
time. If, on the other hand, the sales were com- 
pleted when North End received the orders and 
released possession of the machines, the transfers 
of money resulting from the subsequent cashing of 
the checks, amounted to payments on an antecedent 
debt, and must be regarded as preferences. 


‘‘In spite of the repeated insistence of respond- 
ent P. D. Luster, sole proprietor of North End, 
that he only intended to deal on a cash basis, it 
would seem that the latter is the correct view. 
Where the circumstances of the case indicate that a 
given transaction amounts to an extension of 
credit, it will be treated as such, regardless of 
whether the parties have so considered it. Seattle 
Ass’n of Credit Men v. Daniels, 15 Wn.(2d) 393, 
130 P.(2d) 892. And, as Williston says: 


‘¢ “Confusion may be caused by use of the words 
‘‘cash sale’’ or ‘‘terms cash’’ by business men. In 
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business dealings these words are frequently used 
when in reality a short period of credit is contem- 
plated. In such a case it is clear that there is no 
cash sale in the legal sense. Under the cireum- 
stances suggested, it is not contemplated that the 
buyer shall refrain in the meantime from dealing 
with the goods or even froin reselling them, and 
if such is the contemplation of the parties, it is 
impossible to say that the property was not to pass 
until the price was paid.’ 2 Williston on Sales 
(Rev. Ed.) 335, §343. 

* * Be * * 

‘‘It is thus apparent that North End parted with 
all dominion and control over the machines. Sub- 
stantially the only evidence tending to show that 
it retained the title to them consisted of Mr. Lus- 
ter’s statements, made after the fact of Hosmer’s 
insolvency, that it had been his intention to retain 
the title. Perhaps it was. The trial judge thought 
so. But whatever Mr. Luster’s intention may have 
been, it could not alter the legal effect of his actions. 
If it was indeed his purpose to require that he be 
paid for the machines prior to passage of title, he 
waived this requirement by permitting Hosmer to 
ship the machines to its own subpurchasers, sell 
them, and take over the proceeds, without insist- 
ing on payment in full. Weyerhaeuser Tbr. Co. v. 
First Nat. Bank, 150 Ore. 172, 88 P.(2d) 48, modi- 
fied 150 Ore. 172, 43 P.(2d) 1078; Northwest Hard- 
ware Co. v. M. & S. Logging Co., 182 Wash. 418, 
232, Pac. 274. 

‘The sales having been consummated on Decem- 
ber 23rd and December 26th, respectively, North 
End became a creditor of Hosmer for the obliga- 
tions in question on those dates. The cashing of 
checks Nos. 7437, 7349, and 7350 amounted to pay- 
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title to the machines, in respondents’ view, did not 
pass until the time that they received their money. 
From this it would follow that Hosmer’s estate 
was in no degree diminished by the cashing of the 
checks, and it is respondents’ position that there 
was, consequently, no preference and that Stern v. 
Lone has no application to the present situation.”’ 


The court in overruling this contention did so in 
language equally applicable to such a contention by the 
defendant (appellee) here. The court stated: 

‘‘The essential problem, therefore, is to deter- 
mine when the sales transactions were consum- 
mated. If they remained executory until North 
End cashed the checks, then there was no prefer- 
ence in either of the transactions, for North End 
received adequate consideration for them at that 
time. If, on the other hand, the sales were com- 
pleted when North End received the orders and 
released possession of the machines, the transfers 
of money resulting from the subsequent cashing of 
the checks, amounted to payments on an antecedent 
debt, and must be regarded as preferences. 


‘In spite of the repeated insistence of respond- 
ent P. D. Luster, sole proprietor of North End, 
that he only intended to deal on a cash basis, it 
would seem that the latter is the correct view. 
Where the circumstances of the case indicate that a 
given transaction amounts to an extension of 
credit, it will be treated as such, regardless of 
whether the parties have so considered it. Seattle 
Ass’n of Credit Men v. Danels, 15 Wn.(2d) 398, 
130 P.(2d) 892. And, as Williston says: 


‘¢*Confusion may be caused by use of the words 
‘‘cash sale’’ or ‘‘terms cash’’ by business men. In 
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business dealings these words are frequently used 
when in reality a short period of credit is contem- 
plated. In such a case it is clear that there is no 
cash sale in the legal sense. Under the cireum- 
stances suggested, it is not contemplated that the 
buyer shall refrain in the meantime from dealing 
with the goods or even froin reselling them, and 
if such is the contemplation of the parties, it is 
impossible to say that the property was not to pass 
until the price was paid.’ 2. Williston on Sales 
(Rev. Ed.) 335, $343. 

% * ap % %* 

‘*Ttis thus apparent that North End parted with 
all dominion and control over the machines. Sub- 
stantially the only evidence tending to show that 
it retained the title to them consisted of Mr. Lus- 
ter’s statements, made after the fact of Hosmer’s 
insolvency, that it had been his intention to retain 
the title. Perhaps it was. The trial judge thought 
so. But whatever Mr. Luster’s intention may have 
been, it could not alter the legal effect of his actions. 
If it was indeed his purpose to require that he be 
paid for the machines prior to passage of title, he 
waived this requirement by permitting Hosmer to 
ship the machines to its own subpurchasers, sell 
them, and take over the proceeds, without insist- 
ing on payment in full. Weyerhaeuser Tbr. Co. v. 
First Nat. Bank, 150 Ore. 172, 38 P.(2d) 48, modi- 
fied 150 Ore. 172, 43 P.(2d) 1078; Northwest Hard- 
ware Co. v. M. & S. Logging Co., 132 Wash. 418, 
232, Pac. 274. 

‘“The sales having been consummated on Decem- 
ber 23rd and December 26th, respectively, North 
End became a creditor of Hosmer for the obliga- 


tions in question on those dates. The cashing of 
checks Nos. 7437, 7349, and 7350 amounted to pay- 
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ments against these obligations, and, since they 
occurred within four months prior to Hosmer’s 
assignment for the benefit of his creditors, must 
be held to have been preferential transfers within 
the meaning of Rem. Supp. 1941, §5831-4(¢). Ap- 
pellant is, therefore, entitled to avoid them.”’ 


The Washington case of Seattle Assoc. of Credit 
Men v. Daniels, 15 Wn.(2d) 393, 180 P.(2d) 892, also 
emphasizes that the intention of the parties as to the 
extension of credit is immaterial. The court there 


stated : 


‘It would seem clear that the payment made by 
appellant to respondents on April 10th was upon 
an antecedent debt. Under the express terms of the 
contract, the account was payable ‘upon presenta- 
tion of receipted bills and pay roll,’ which was 
when ‘audited and found correct to be paid in full.’ 
The receipted bills and statement were presented, 
audited, and found correct on March 22nd. Pay- 
ment was not then made. In other words, the ac- 
count was not paid when due nor at the time the 
materials were furnished and the services render- 
ed. Consequently, the respondents became general 
ereditors of Eba’s Inc. When payment was made 
on April 10th, it was for an antecedent debt and 
constituted a preference under Rem. Rev. Stat., 
§5831-2. Seattle Ass’n of Credit Men v. Bank of 
California, 177 Wash. 130, 30 P.(2d) 972. That 
the parties did not regard nor intend the transac- 
tion as an extension of credit, makes the payment 
nonetheless a preference. Nor does usage or custom 
in payment of bills make it any less so. In re John 
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Morrow & Co., 134 Fed. 686. Of a closely analogous 
situation, the court in that case said, p. 687: 

‘* “Tf the parties, by agreement, can treat a sale 
of goods on 10 days’ time as a cash transaction, 
they may also, by agreement, treat a sale on 30 or 
60 days’ or longer time as a cash transaction, and 
practically defeat the operation of sections 57g and 
60a of the bankrupt act (30 Stat. 560, 562 (U.S. 
Comp. St. 1901, pp. 3448, 3445) ). Sections 57g and 
60a of the bankrupt act do not contemplate a usage 
of merchants or a conventional arrangement be- 
tween the parties which would enable any one of 
the creditors of a bankrupt to obtain a greater per- 
centage of his debt than any other of such creditors 
of the same class. A sale of goods to be paid for in 
10 or 30 days is not, in fact, a cash transaction, and 
cannot, by agreement of the parties, or a usage of 
merchants, be regarded as such within the meaning 
of the bankrupt law’.’’ Seattle Ass’n. of Credit 
Men v. Daniels, 15 Wn.(2d) 393 at pages 397, 398. 


IH. 


The obligation here involved arose on January 27, 1947, 


the date on which the appellee sold and delivered 
wheat to Chemurgy. The preferential payment oc- 
curred ten days later when the wheat was paid for 
out of the account of Chemurgy by its bank. 


It has been demonstrated under Point I above that 
the obligation of appellee to Chemurgy arose when the 
wheat was sold and delivered prior to the four-months 
period to Chemurgy. The check itself was evidence 


that an indebtedness existed. 


‘‘Under the law, a check is an instrument by 
which a depositor seeks to withdraw funds from 
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a bank. As between the drawer and the payee, it 
is an evidence of indebtedness. Usually a check is 
given for money borrowed or a debt contracted, 
and, in commercial transactions, as well as in law, 
it is equivalent to the drawer’s promise to pay, 
and an action may be brought thereon as upon a 
promissory note. 1 Morse, Banks & Banking, §388. 
The check then in controversy in this case was an 
obligation on the part of H. E. Newman & Sons to 
pay a debt to the plaintiff, and, when payment was 
declined by the drawee, the plaintiff had a right 
of action to recover the debt of which such check 
was a mere evidence.’’ Camas Prairie State Bank 
v. Newman, 15 Idaho 719, 99 Pac. 833 at page 834. 


The check did not create the obligation. The obliga- 
tion was created by the sale and delivery to Chemurgy. 
The check was the admission by Chemurgy of the exist- 
ence of an obligation. 

“The giving of a check is not the creation of an 
obligation, but is merely the admission by the 
drawer of the existence of an obligation to pay a 
certain sum of money.’’ Peninsula National Bank 
v. Peterson Construction Co., 91 Wash. 621, 158 
Pace. 246 at page 247. 

The payment of this antecedent obligation evidenced 
by said check occurred when the check was paid within 
the four-months period. 


The cashing of a check within the four-months period 
effects a preferential transfer which may be avoided 
notwithstanding that the check was delivered prior to 
the beginning of the four-months period, Stern v. Lone, 
32 Wn.(2d) 785, 203 P.(2d) 1074 (quoted infra). 
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Said transaction was not a “‘eash transaction’ since the 
seller (appellee) did not receive payment for said 
wheat when he sold and delivered it. 


This was not a cash sale. In a eash sale the seller 
‘‘declines to transfer either title or right to possession 
until he is paid.’’ 2 Williston on Sales, Revised Edi- 
tion, 324, § 341. By the agreed facts title and posses- 
sion passed from appellee on January 27, 1947 and he 
was not paid until over ten days later. There is not even 
an inference in the agreed facts that Chemurgy was 
not to deal with the wheat as its own from the moment 
it acquired it. Therefore the following from Seattle 
Association of Credit Men v. Luster, 137 Wn. Dec. 181, 
222 P.(2d), 843, quoting Williston is relevant and ap- 
plicable: 

‘‘Under the circumstances suggested it is not 
contemplated that the buyer shall refrain in the 
meantime from dealing with the goods or even 
from reselling them, and if such is the contempla- 
tion of the parties, it is impossible to say that the 
property was not to pass until the price was paid.”’ 

The giving of the check at the time of the delivery 
of the wheat was of course not payment for the wheat 
and it in no wise affected the debt arising by reason 
of the sale of the wheat to Chemurgy; Stern v. Lone, 
32 Wn.(2d) 785, 203 P.(2d) 1074, infra; National 
Market Co. v. Maryland Casualty Co., 100 Wash. 370, 
170 Pae. 1009, 174 Pac. 479 (quoted in Stern v. Lone) ; 
Anderson v. National Bank of Tacoma, 146 Wash. 520, 
264 Pac. 8. The District Court therefore erred in hold- 
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ing that the ‘‘transaction was in substance and effect 
a cash transaction’”’ (Tr. 22). 


Even if the Statement of Agreed Facts had contained 
a statement that the parties intended a cash transac- 
tion, such intention under the circumstances, would 
have been immaterial. The following holding in Seat- 
tle Association of Credit Men v. Daniels, 15 Wn.(2d) 
393, 1380 P.(2d) 892, provides a complete answer to the 
District Court’s reliance upon its unjustified conclu- 
sion that there ‘‘was no intent on the part of either 
party to create a debtor-creditor relationship.”’ (TY. 
22). 

‘“That the parties did not regard nor intend the 
transaction as an extension of credit, makes the 
payment nonetheless a preference.’’ Seattle Asso- 
ciation of Credit Men v. Daniels, 15 Wn.(2d) 393, 
130 P.(2d) 892. 

As will be noted from the above quotation from Seat- 
tle Association of Credit Men v. Luster, the Supreme 
Court of Washington unqualifiedly held in Stern v. 
Lone, 32 Wn.(2d) 785 (1949), 203 P.(2d) 1074, that 
checks cashed within the four-months period preceding 
application for the appointment of receiver for the 
maker, effected a preferential transfer which may be 
avoided by the receiver notwithstanding that the checks 
were delivered prior to the beginning of the period. In 
the Stern case the defendant, a farmer, had delivered 
a considerable amount of corn to the Ingalls Packing 
Corporation which was delivered by Lone prior to the 
date four months before application was made for a 
receiver for Ingalls Packing Corporation. The check 


ee 
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was honored by Ingalls’ bank within the four-months 
period. The defendant contended that the preference 
was made when the check was delivered to him and 
this date being prior to the four-months period the 
receiver could not recover the payment. The receiver 
contended that the preference was made when the in- 
solvent’s bank cashed the check within the four-months 
period. In holding for the receiver and reversing the 
trial court the Supreme Court stated: 

‘The appellant opens his argument by citing 
Rem. Rev. Stat. §38579 (P.P.C. §751-9), which 
reads as follows: 

‘**A check of itself does not operate as an as- 
signment of any part of the funds to the credit of 
the drawer with the bank, and the bank is not 
liable to the holder unless and until it accepts or 
certifies the check.’ 


‘‘This statutory provision has been applied in 
numerous Washington decisions. Lincoln County 
v. Gibson, 143 Wash. 372, 255 Pac. 119; Whorf v. 
Seattle Nat. Bank, 173 Wash. 629, 634-635, 24 
P.(2d) 120. It was held in National Market Co. 
v. Maryland Cas. Co., 100 Wash. 370, 380, 170 Pace. 
1009, 174 Pac. 479, an En Bane decision correcting 
a previous Departmental opinion in the same 
cause: 

‘<The fundamental error in our former opin- 
ion was the holding that the indorsement and de- 
livery of the check was the assignment of the debt, 
instead of its being simply and only what the ne- 
gotiable instruments law provides it shall be. The 
ordinary bank check is not, either in law or in 
equity, an assignment of the fund upon which it 
is drawn (Rem. Code, § 3579), but is purely and 
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simply an order for the payment of money, which 
in nowise affects the debt for which it is given 
until the order is paid; and being dishonored, 
leaves the drawer still indebted to the payee, the 
same in all respects as thongh the check had never 
been drawn and delivered. Moreover, such a check 
is revocable by the drawer at any time before it is 
paid. Peoples’ Sav. Bank & Trust Co. v. Lacey, 
146 Ala. 688, 40 South 346; Pease & Dwyer v. State 
Nat. Bank, 114 Tenn. 693, 88 8.W. 172; Kaese- 
meyer v. Smith, 22 Idaho 1, 123 Pac. 9438; Ann. 
Cas. 1914C 665, 43 L.R.A.(N.S.) 100.’ 

‘* Later, in the case of Anderson v. National Bank 
of Tacoma, 146 Wash. 520, 525, 264 Pac. 8, it was 
said by this court: 

‘**We have accordingly many times held that 
the ordinary bank check is not, either in law or 
equity, an assignment of the funds upon which it 
is drawn (§ 3579 supra), but is purely and simply 
an order for the payment of money which in nowise 
affects the debt for which it is given until the order 
is paid. National Market Co. v. Maryland Casu- 
alty Co., 100 Wash. 370, 170 Pac. 1009, 174 Pae. 
479, 1 A.L.R. 450.’ * * * 

‘We are, of course, not here concerned with 
what constitutes payment with respect to the stat- 
ute of frauds, nor are we primarily concerned with 
the date when Lone received ‘payment’ for his 
corn. Our statutory definition of ‘preference,’ 
quoted earlier in this opinion, contemplates two 
kinds of preferences: (1) suffering a judgment, 
and (2) a transfer of any of the property of the 
corporation. No judgment is involved in this case. 
We are primarily concerned here with whether or 
not the property of the corporation was diminished 
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by a transfer of corporate property to Lone, and 
if so, was the transfer made more than four months 
before May 9, 1947, or within that four months 2 
In deciding the question before us, the word ‘trans- 
fer’ is the key word, not ‘payment.’ 

‘The provisions of the Federal bankruptcy act 
are so similar to those of our insolvent corpora- 
tions act (Laws of 1941, chapter 103) that there 
are many decisions of the I*ederal courts which 
are in point. We will, however, in an effort to 
attain reasonable brevity, refer to them only inei- 
dentally. In the opinion in Continental Trust Co. 
v. Chicago Title & Trust Co., 229 U.S. 435, 448, 57 
L.ed. 1268, 33 S.Ct. 829, the supreme court of the 
United States said: 

‘“ “To constitute a preferential transfer within 
the meaning of the Bankruptcy Act there must be 
a parting with the bankrupt’s property for the 
benefit of the creditor and a consequent diminu- 
tion of the bankrupt’s estate.’ 

‘‘In4A Remington on Bankruptcy (5th ed.) 269, 
§ 1718, discussing ‘Voidable Preferences,’ the 
author says: 

‘**Unless property is actually transferred to a 
creditor, there can be no diminution of the estate.’ 

‘hat is also true under our statute on insolvent 
corporations. 

‘It seems clear to us that no transfer of prop- 
erty was made by the delivery of the check to Lone 
on some day during the last week of 1946. It fol- 
lows that the corporation’s property was in no way 
diminished when the check was delivered to Lone, 
since he then received no property of the corpora- 
tion, other than a piece of paper, by means of 
which he could in the future secure some of the 
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corporation’s money, if the corporation did not in 
the meantime stop payment of the check and there 
was still sufficient of the corporation’s money re- 
maining on deposit in the bank to honor the check 
at the time it was presented. As it happened, there 
was, and it did honor the check on January 25, 
1946, and Lone at once received the money through 
the Kent bank. It was when the check was cashed 
that corporate assets were transferred and a pref- 
erence made. That was late in January, 1947, and 
within four months before May 9, 1947, the date 
of the application for the appointment of a re- 
ceiver, and therefore a preference, which could be 
avoided and a recovery had from Lone by the re- 
ceiver, under the Laws of 1941, Chapter 103, $ 3, 
p. 272, Rem. Supp. 1941 § 5831-6. * * * 

‘“Kor the foregoing reasons, we are of the opin- 
ion that the corporation’s estate was diminished 
when the check was cashed, not when it was de- 
livered; that is to say, the diminution occurred 
late in January, 1947, and well within the four 
months prior to the appellant’s application for a 
receiver on May 9, 1947. It follows that the judg- 
ment appealed from must be reversed, and that 
will be the ruling of this court. 

“It is further ordered that the existing judg- 
ment be set aside and a new judgment entered in 
accordance with the prayer of the complaint and 
consistent with this opinion.”’ 


Unless the creditor holds a security all inquiry re- 
garding the status of a preference is limited to what 
took place within the four-months period. 

In the case of Seattle Assoc. of Credit Men v. Hudson 
Machinery Company, 185 Wash. Dee. 643 (1950), 
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214 P.(2d) 681, the defendant had sold to the insol- 
vent a motor prior to the four-months period and re- 
ceived payment one day within the four-months period. 
The defendant there contended that it had not received 
a preference because 
“* * * of the nature of this transaction, whereby 
the payment made by the insolvent was balanced 
by funds or property supplied by the creditor, 
respondent is in a different class than other un- 
secured creditors.”’ 


The Supreme Court in overruling this contention 
and reversing the trial court and ordering judgment 
for the receiver stated: 

‘“The answer is no. Respondent does not claim 
any priority by reason of the various statutes 
creating liens or otherwise establishing priority 
of debts. (See, for example, Rem. Rev. Stat. §§1129, 
1131-4, 1132, 1141, 1149, 1154, 1156, 7682, 11260.) 
Respondent was not entitled to a greater percent- 
age because of any security it held, for it held none. 
It is this fact which distinguishes the instant case 
from the cases cited by respondent (citing cases). 

‘*Respondent was not entitled to a greater per- 
centage because of credit extended to the insolvent 
in connection with the sale of the motor, whether 
or not the motor was resold at a profit, for the 
state preference act expressly limits any setoft to 
eredit or credits given wholly within the four 
months’ period. * * * 

‘‘Since respondent, as a claimant against the 
estate of the insolvent, would not have been en- 
titled to a greater percentage of its claim than 
any other unsecured creditor, then, under the test 
referred to above, it was in the same class with 
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them. ‘The payment in question was accordingly a 
preference. Since the preference was extended 
within the four months’ period, it was voidable and 
recoverable in this action. Rem. Supp. 1941, 
§ 5831-6. 

‘‘Respondent, in its argument, has emphasized 
the fact that the motor was resold at a profit. To 
the extent that this is intended to show that re- 
spondent is in a different class than other unse- 
eured creditors, it is answered by what has been 
said above. On the other hand, if it is contended 
that this cireumstance shows that the payment in 
question did not diminish the insolvent’s estate, 
and so was not a transfer of property within the 
meaning of the act, such contention is negatived 
by the express term of Rem. Supp. 1941, § 5831-7, 
quoted above. 


‘“Whatever may have been the law prior to the 
enactment of the state preference act in 1941, the 
legislature has now provided, with respect to pref- 
erence payments made in discharge of unsecured 
credits, a definite cut off date, represented by the 
beginning of the four months’ period. There may 
he inquiry beyond that date with respect to any 
claim that a preference represents payment of a 
eredit which has priority or hen protection under 
statute, or which is secured by agreement of the 
parties. But absent such a elaim, all inquiry re- 
garding the status of a preference is limited to 
what took place within the four months’ period. 
Thus secured or unsecured credits received by the 
insolvent from the creditor within four months’ 
period may be set off against the preference, 
whether or not the insolvent made a profit on the 
transaction. But credits received by the insolvent 
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from the creditor prior to the four months’ period, 
unless enjoying statutory priority or secured in 
some manner, may not be set off or taken into con- 
sideration in any other way, whether or not the 
insolvent made a profit on the transaction. 

‘*For the same reason, that is, that the cut off 
date provided in item. Supp. 1941, §5831-7, is now 
controlling as to the type of transaction in question, 
respondent’s other contentions to the effect that 
the sale of the motor and the payment were made 
‘contemporaneous’; that the payment was made 
‘in the ordinary course of business’; and that the 
payment was made in connection with a transac- 
tion the ‘net result’ of which was to increase the 
value of the estate, are inapposite, assuming that 
they are meritorious in other respects.”’ 


Even if the District Court intended by its conclusion 
that the transaction was a cash transaction in the 
‘‘popular sense’’ because a check was given, such con- 
clusion would not sustain a finding that the ultimate 
payment of the check was not a statutory ‘‘ preferenee.”’ 
The determining point is that the funds of the insol- 
vent corporation were diminished within the four- 
months period (by payment out of its bank account) 
for a debt created prior to the four-months period. 
This is emphasized in the following quotation from 
Stern v. Lone, 32 Wn.(2d) 783, 203 P.(2d) 1074, the 
court stating: 

‘“‘We are, of course, not here concerned with 
what constitutes payment with respect to the stat- 
ute of frauds, nor are we primarily concerned with 
the date when Lone received ‘payment’ for his 
corn. Our statutory definition of ‘preference’ 


